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DEPARTMENT OF STATE REVENUE

LETTER OF FINDINGSNUMBER: 99-0328 CG
Denial of Annual Bingo License Renewal Application

NOTICE: Under IC 4-22-7-7, this document is required to be published in the
Indiana Register and is effective on its date of publication. It shdl remain
in effect until the date it is superseded or deleted by the publication of a
new document in the Indiana Regiser. The publication of this document
will provide the generd public with information about the Depatment’'s
officid pogition concerning a specific issue.

| SSUE

Charity Gaming - Qualified Organization

Authority: IC 432-6-20(1)(C); 1C 432-9-5; 1C 432-9-21; Advisory Board of Zoning Appedls
of the City of Hammond v. The Foundation for Comprehensve Mentd Hedth, Inc., 497 N.E.2d
1089 (1986); USAIr, Inc. v. Depatment of State Revenue, 623 N.E.2d 466, 471 (Ind. Tax
Ct.1993) (quoting Glass Wholesders, Inc. v. State Bd. of Tax Comm'rs, 568 N.E.2d 1116, 1124
(Ind. Tax Ct.1991)).

The Nationd Kidney Foundation of Indiana, Inc. Northwest Chapter ak.a Nationa Kidney
Foundation of Lake County (herein referred to as Pelitioner) protests the Department's
determination that it was not a quaified organization under 1C 4-32-6-20.

STATEMENT OF FACTS

The Petitioner submitted its Indiana Charity Gaming Annud Bingo License Renewa

Application on May 10, 1999. The Department’s Denial was dated June 11, 1999. The reason
for the Department’ s denid was the lack of information submitted by the Petitioner showing that
its organization was a qudified organization. The Petitioner filed its protest on June 11, 1999.
The hearing in the above referenced mater was held on August 31, 1999. The transcript of the
hearing was received by the Department on September 20, 1999.

The Petitioner is a Chapter of the duly formed and chartered Indiana Affiliate (Nationa Kidney
Foundation of Indiana, Inc.) of the Not-for-Profit National Organization (Nationa Kidney
Foundation).

Additiona facts will be discussed in the body of the opinion.
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Charity Gaming - Qualified Organization

DISCUSSION

The Peditioner protests the Depatment's denid of the Petitione’s Annua Bingo License
Renewd Application based upon the Department's determination that the Petitioner was not a
qudified organization pursuant to IC 4-32-6-20. According to the Department’s letter of denid
dated June 11, 1999, the federa determination letter provided by the Petitioner indicates that
only the parent organization in New York has a federdl tax exemption. The Petitioner’s nationa
organization informed the Depatment that it did not recognize the Pelitioner as an dfiliate
chapter. An additiond letter of explanaion was issued on July 13, 1999, by the Department,
outlining its podtion after having reviewed additiond documentation provided by the Petitioner.
Additiondly, the Department cited IC 4-32-9-1 which provides in pertinent pat, “a qudified
organization may only conduct an adlowable event in the county where the principd office of the
qudified organization is located.” The Department found that the principd office of the Indiana
Affiliate was and is located in Marion County, not Lake County where the Northwest Chapter is
located.

The Petitioner contends that the Department’s denia of its renewa gpplication is contrary to the
Indiana datutes, and the Depatment's own regulations governing gaming license gpplications,
because the Chapter meets every prerequisite necessary for the issuance of a renewa license.
The Pditioner dso argues that it is a violation of the Chapter's due process rights for the
Department to refuse to issue a renewd license, when the Chapter's gpplication status has not
changed over the years, based upon the Department’s unpublished interpretation of the statutes
and regulations. (Pet'r Br. pg. 2).

Firg and foremod, in the Department’s andyss of this case is the issue of equitable estopple
rased by the Petitioner. During the hearing the Petitioner in support of its podtion argued that
the Department had consstently gpproved its renewd applications to conduct charity gaming in
the past and therefore the Department must continue to renew its license. Indiana courts are
epecidly reluctant to apply equitable estopple againgt the government unless the dements of
equitable estopple are present and unless it is in the public interest to apply the doctrine.  The
elements of equitable estopple are asfollows:

(1) A representation or concealment of a materia facts,

(2) The representation must have been made with knowledge of the facts,

(3) The party to whom it was made must have been ignorant of the matter;

(4) It must have been made with the intention that the other party should act uponit;
(5) The other party must have been induced to act upon it.

See Advisory Board of Zoning Appeds of the City of Hammond v. The Foundation for
Comprehensive Mentd Hedth, Inc., 497 N.E.2d 1089 (1986). These five dements must be
present in order for the Petitioner to raise and prevail on its estopple argument. The Petitioner’s
argument for equitable estopple fals because it was not ignorant of the facts as in dement
number 3. Title 4 of the Indiana Code sets out the statutory requirements for acquiring a charity

gaming license
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Each year, a qudified organization must submit an application to the Depatment in order to be
granted permisson to conduct charity gaming. 1C 432-9-5. There is no automatic renewd of a
charity gaming license, and this is anadogous to an Indiana tax return whereby, ‘{E]ach tax year
dands done” USAIr, Inc. v. Depatment of State Revenue, 623 N.E.2d 466, 471 (Ind. Tax
Ct.1993) (quoting Glass Wholesders, Inc. v. State Bd. of Tax Comm'rs, 568 N.E.2d 1116, 1124
(Ind. Tax Ct.1991)). For example, if a taxpayer fails to pay the proper amount of tax for severd
years and the Department conducts an audit and finds tha there is a deficiency the Department
cannot be barred from making the assessment by equitable estopple.

The Petitioner contends that the Chapter meets every prerequisite necessary for the issuance of a
renewd license The Peitioner dates that it is a Chapter of the duly formed and chartered
Indiana Affiliate of the Not-for-Profit National Organization. Indiana Code section 4-32-9-21
provides in pertinent part tha, “... a qudified organization may only conduct an dlowable event
in the county where the principd office of the qudified organization is located. The principd
office of aqudified organization shal be determined asfollows

(2) ... if a qudified organization is a corporaion, the principd office shal be determined by the
Street address of the corporation’s registered office on file with the secretary of state.

(2) If aqudified organization is afiliated with a parent organization that:

(A) isorganized in Indiang; and

(B) has been in exisence for a leadt five (5) years,
the principa office shdl be determined by the principd place of busness of the qudified
organization.”

Assuming the Peitioner is a Chapter of the duly formed and chatered Indiana Affiliate the
location of principa office, pursuant b IC 432-9-21, would be the principa place of business of
the qudified organization. The principd office of the Indiana &ffiliate is Marion County;
however, the Petitioner wishes to conduct charity gaming in Lake County which is not the same
county where the principa office of its effiliate is located. In its hearing, the Petitioner fails to
meet its burden of proof in showing that the locd Chapter in itsdf qudifies as having established
separate 501(c) status as per the Internad Revenue Code. Because this issue is dispostive of
Petitioner’s contentions with respect to charity gaming, the Department finds no need to discuss
Petitioner’ s argument concerning whether it isin itself aqualified organization.

The Petitioner’ s protest is respectfully denied.
FINDING

The Petitioner’ s protest is denied.
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